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The Government éuggests that the availability of

domestic remedies is an important feature in any consideration of this
communication, as set out in the summary below.
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SUMMARY RESPONSE TO THE COMMUNICANT’S COMPLAINTS

1) Failures to provide adequate access to environmental information
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8. The Government'’s position is that:
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(vi)
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(i)

(iii)

Sense should not have pursued that remedy to seek disclosure
before conclusion of the oral hearings in December 2008, or
before the date for written submissions on 16.2.09.

Some further detail:

Dr Hawkins initially requested under Freedom of Information
(Scotland) Act 2002 and Environmental Information (Scotland)
Regulations 2004 a copy of the Freshwater Pearl Mussel Report
mn July 2008 in advance of| the public local inquiry. SNH refused
this request in August 2008. SNH withheld the information
under Regulation 10(5)(g) of the Environmental Information
(Scotland) Regulations 2004. Dr Hawkins did not ask for a
review following this refusal.

A second request was submitted by Dr Hawkins on 8 April 2009
for a copy of the report. SNII withheld the information again on
11 May 2009. On 16 May,/Dr Hawkins then requested that SN
undertake an internal review of its decision to withhold the
information. Following internal review SNH responded to Dr
Hawkins on 10 June 2009 maintaining that the information
would not be released.

|
Dr Hawkins subsequently appealed this decision to the Scottish
Information Commissioner in his letter dated 12 June 2009. The
appeal was validated by the Scottish Information Commissioner
on 18 June 2009 (Ref 200901106). SNII have not yet received any
response from the Information Commissioner.

(b) a report on the location of badger setts.

Significantly, Road Sense “appreciates that there is a risk of persecution
of badgers if sett locations are revealed ...” [21.12.09 at §4.6]. Badgers
are the subject of specific legal protection from cruelty and
persecution.

As with the sensitive information relating to pearl mussels, non-
disclosure of the report was justifiable under Art 4(4)(h) of the
Convention.

Neither Transport Scotland nor the AWPR Managing Agent
(Aberdeen City Council) have any records of receiving a written
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10.

1L,

12.

(iv) It is untenable for Road Sense to suggest that there has been a lack
of public involvement or consultation in relation to the selection of
the route adopted.

(b) “a new objective for the strategic transport plan” which should have been
subject to a Strategic Environmental Assessment (SEA).

3)

4)

The Government'’s position is that:

(i) There was no basis on which a revised SEA was required. There
has been no change to the MTS, and|no further SEA was required.

(i)  In any event the AWPR was a ‘px

|oject’ and does not fall within
Article 7 of the Convention.

Criticisms of the Report to Inform Appropriate Assessment which
contains “major deficiencies”. (Art 3) |

The criticisms made by Road Sense are not readily understood. Clearly
Road Sense disagrees with the Report produced to the Ministers, but it has
had a full opportunity to comment on thaﬂreport (and has in fact done so,
with evidence and submissions presented to the public local inquiry in
2008-2009), which have been repeated fin the communication to the
Committee. -

The restricted ambit of the Public Inqui*y in relation to its ability to
consider (a) alternative routes; (b) the need for the scheme at all; and (c)
matters under Article 16(1)(c) of the Habitats Directive. (Aris 7, 9)

The Government observes that:
(i) In relation to both possible alternative routes and the need for the
scheme at all, these had both been the subject of extensive public

consultation.

(i)  The Public Inquiry in 2008-9 did not refuse to consider refinements
or objections to the route proposed. |

(iii)  Road Sense had a full opportunity to comment on all these matters
falling under Article 16(1)(c) of the Habitats Directive (and did so).

(iv) Inany event, Road Sense has the right to challenge any illegality in
relation to these matters by way of statutory appeal (to the validity



14.

of the Orders) or judicial review (where no statutory appeal is
provided). There is therefore an available domestic remedy in any

event.

Some further detail:

D

The RIAA concluded that, subject to appropriate mitigation, the
construction and operation of the AWPR will not have an
adverse impact on the conservation objectives for the qualifying
species: freshwater pearl mussel, Atlantic salmon and otter, and
that there will be no adverse effects on the integrity of the River

ee SAC. By letter dated 8 August 2008, Scottish Natural

Heritage advised Transport Scotland and subsequently the

Sqottish Ministers, that it had formed the view, on the basis of

te

the mformation provided by Transport Scotland and the
appraisal carried out to date, that provided the proposals are
undertaken in accordance with the proposed conditions/legal
modifications, then the proposed AWPR would not adversely
affect the integrity of the River Dee SAC. It is clear from the

rms of SNH's letter that their appraisal included consideration

of the RIAA of the River Dee SAC prepared on behalf of
Transport Scotland in relation to both individual qualifying
interests and the conservation objectives for the site. SNII raised
no concern in relation to the adequacy or accuracy of information
contained in the RIAA. Road Sense were provided a copy of
SNH'’s letter which was lodged as an inquiry document at the

recent PLL

Road Sense made submissions to the public local inquiry which
challenged the conclusion of the Environmental Statement, the
RIAA, Transport Scotland's independent ecological advisors and
SNH in relation to the adequacy of mitigation measures
identified in the Environmental Statement and RIAA: §32.6.11 to

32.6.20.

These submissions were considered and addressed in the Report
following the public local inquiry: §10.185 to 10.190.

5) The absence of an effective and affordable review procedure for the
decision of the Scottish Ministers.

This complaint was originally made on the mistaken assumption that the
judicial review was the appropriate procedure, whereas Road Sense are
now aware that there fis a statutory right of appeal.

It now appears that this ground of complaint is not maintained by Road
Sense, at least not fo’fr the purposes of the present communication: see
21.12.09 submission at paras 8.1 and 8.2 which indicate that the concerns
expressed cannot be dealt with currently.



15. The Government:

(i) would not accept any suggestion that| the statutory review procedure
was not in compliance with the requirements of Article 9.

(ii) But in any event agrees that it would be premature to raise this
complaint.
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complcted

— - _ . |
affecting the River Dee (an SAC under the Habitats Directive)
9.9.08 Public Local Inquiry (PLI) started
- Oral evidence to 10.12.09
- RS participated and presented evidence
- RS case presented by two advocates, including a QC
- Dr Hawkins appeared as a witness on behalf of RS
16.2.09 Closing submissions deadline for PLI
7.509 Road Sense submit communication to ACCC
3.7.09 ACCC: Preliminary determination that communication admissible
30.6.09 Report from PLI submitted to the Scottish Ministers
21.12.09 | Scottish Ministers announce decision to make the Schemes and Orders to
proceed with the scheme, subject to detailed modifications
Report from PLI published, including Appropriate Assessments
15.1.10 Schemes and Orders laid before Scottish Parliament for final approval
3.3.10 Schemes and Orders approved by resolution of the Scottish Parliament
- any person wishing to challenge the validity of these orders may do so
on application to the Court of Session within 6 weeks of the date on
which the Notice that Parliament has approved the Schemes and Orders
is published.
- the Notice is expected to be published later this month (March).
17.3.10 ACCC: Consideration of communication
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